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PeR-O-C-E~E=DmI~N-G-5
3:00 P.M.,
¥E, DURR: &All right, the Board of
the United States Envirormental Protection
Agency 12 now  in  sessicon for a status
conferance in re: City and County of Honolulu,
permit numbers HIQ020117 and HIOG20877, NPDES
Appeal number {(%-01. Honorable Judge Kathle
Stein presiding. Please turn off zll cell
shones, and no recording devices allowed, You
may be seated.

JUDGE  STEIN: Good morning,
coungel. With me on the bench here iz
Michelle Wenisch, who ig one of the senior
counagsl for the bhoard, who is assisting in
this particular matter.

And if we could take a few
moments, perhaps starting nere and going oub
to Region 1IX in Hawali, dust so that I am
femiliar with evervbody who’s present, and who
they are representing. Why don’t we $tart
with the City and Counfy of Honolulu?
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MHE, BALMONG: Yes, Your Honor,
Would you like me to stand, or Just --

JUDGE STEIN: No, that’s fine.

MR. SALMONS: Ckavy. I amn David
Salmons, for the City and Counbty of Honolulu.
With me is my associate Bryan Rillian.

JUDGE STEIN: Qkav.

MR. SATMONS: Anc then we have on
teleconference from Honolulu, I believe,
Kathleen Kelly, from the City and County of
Honolulu,

JUDGE STEIN: Okay.

MR. SWEENEY: Stephen Sweeney,
from the Office of General Counsel. With me
at counsel’'s table is Lee Schroer, and in
Region IX, presenting on behalf of the Region
today 1% Anm Nuto,

JUDGE STEIN: Thank You,
everveody. I appreciate your appearance here,
and I appreciate alsc both the joint status
repoers, and the suppleamental status report
that Region IX filed con Friday, I believe,
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Has evervbody had an opportunity to see that
supplenental status report?

MR, SALMONS: Yes, Your Honor.

JUDGCE STEIN: But the supplemental
status report that Region IX provided was very
helpiul to the Beard in having a sense of what
the beard should be thinking about in this
CESe. Angd I want to give ecach side an
oppertunity  to  let us kanow thelr views,
particularly the City and County of Honolulu.

I think this is preobably clear
from the orders that we’ve ilssued in thig
case, the Board has invested a considerable
ancunt of time in this matter. It'a alwave
hard to predict at what point a decision will
emanate Irom  the Board, since there’s
chwiously a panel of three, but I think it’s
fair Lo say that we’re not at the beginning of
our raview of this matter.

And obwvicusly that’s why 1t was so

important to us to try to figure out where are

we, is this matter besing settled, is there
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nenethelesess & value to our proceeding?

So why don‘t we start first‘wimh
hearing any additional views from the Agency
and Region IX, and then we’ll hear from the
City and County of Honolulu.

MS. NUTT: Good morning, Your
Honor. This is Ann Nutt. I am here for the
Region., aAnd I think we pretty much laid out
in our supplensntal status report to the joint
atatus report what our position isg. I think,
masically, we would say that we appreciate
that thiz is the Board’'s decision to make, and
it’s neot ours.

We reslly tried to provide
information that would assist the Beard in
making a decision as to -~ deciding whether oy
not te ismsue itz decision. We don’t oppose
the gtay, particularly if & decision was not
really on the wverge of being ready Lo bhe
issued.

8o, that being saild, wes would

value the issuance of a decision, because

NEAL R, GROSS

COLFT REPORTERS AND TRANSCRIBERS
1323 RHCDE IBLAND AVE., NW.

(2062} 234-4433 WASHINGTON, 0.C. 20008371 WW, IR TORE, CoMm



http:www.noa:.grO$$.com

%

ig

12

19

20

21

22

there are some uncertainties about a
sprtlement ¢going final. We don’t wanit Lo
overplay the uncertainties, hecauss we intend
to make every effort to ensure that it does go
chrough, it’s entered by the judge and becomes
final, in which case a decision in this matter
would not have been necessary.

Butr until it happens, we believe
that the controversy is still alive on the
permit appeal, and frankly we would benefit
from the decision, because it would provide
ingtruction on how the Board makes its
decision on certein issues that are ab issue
in this case that could affect other 301 (h)
cases .,

It would be instructive L0 Rnow
how the Board weould vule on several of the
igsues presented in this appeal. We have, as
you know, two other 301{n) decisions on appeal
before the Board now, in Guam. There are five
other 301(h) modified permits in effect now in

the reglion, and two of them are in American

NEAL R. GROSS
COUAT BEPORTERS AND TRANSCRIBERS
1323 RHODE IBLAND AVE,, NW.
(202} 2344433 WASHINGTON, D.C. 200088701 www nealrgross.com
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. i Samoa. And the Region has isgsued tentative

2 decisions to deny in those. So, I think

3 that *s pretry much where we are in the Region,

4 JUDGE STEIN: Well, I really want

5 to tell vyou that the Beard very much

& aprreciated the supplemental status report,

7 because it provided us a lot of information

g that we didn‘t have, that helps put thig

G matter in gonktext for the Board, Sc we

10 appreciate that,

il I8  there eanything else, My .
. 12 Sweeney, that vou’'d like to add?

13 MR, SWEENEY: Nething further to

14 2dd, Your Honor.

5 JUDGE STEIN: Ckay. Counsel?

16 MR. SALMONS: Yes, Your Honor.

17 Thank vyou. I do think that the City and

18 County of Honolulu has a different perspective

18 in terms of what the proper course of action

20 ig for the Board at this stage. We fesel like

20 the best courge of action, the most

22 aperopriate and the most reasonable -- and we
®

NEAL R. GROSS
o2 AHODE ISLAND AVE . NW,
{207} 234-4423 WASHINGTON, D.C. 200053701 W nealrgIass Lo




=
A

i1

12

i4

15

16

20

21

22

certainly respect the fact that the Board has
sut 2 lobt of effort into thisg, and understand
the desire to, perhaps, see it to a
conclugion.

But we do think that, given that
the parties have reached an agreement in
terns, =hat the City Councill has approved “hat
agreemant , and that there are remaining steps
thar we are concerned not be complicated in
any way through the potential publication of
ar opinion.

We think the best course of action
at thie point 1s to stay the proceedings, wait
to igsus any decision in thig cass, until we
know for sure whether the gettlement becomes
final.

If it does, then the case is over
and pursuant o the agreement we will move to
dismissg our appeal. If it dossn’t, then of
course the Board should issue any decision
that it has., 2and T guess I would just briefly
address the three reasons that Region IX

NEAL R. GROSS

COURT REPORTERE AND TRANSCRIBERS
1323 RHODE BLAND AVE., NW.

10

(202} 2344433 WASHINGTON, D.C. 2000683704 waw.naalrgriss.oom




10

11

12

13

14

15

16

17

18

19

20

21

22

propounds as to why the Board should issue its
decision. And I’'1ll take them one at a time.

The first is, they say that the
entry of the final consent decree remains
uncertain. And while I think that 1is
certainly true, it‘s that uncertainty that
causes us to prefer that the Board not issue
its decision, because we don’'t want to do
anything that will increase the uncertainty.

And to the extent there 1is
uncertainty, I think the proper course is to
wait and see. If it plays out so that there,
in fact, is no consent decree, then the Board
can issue its decision at that time, and the
six-month delay will really -- or whatever the
delay may be, the weeks or months that it will
be, would have not done anything to frustrate
the effort the Board has put into the case
already.

If, in fact, the case has settled,
and that becomes final, then there is noc need

for the Board’s opinion, and so the
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uncertainty, in and of itself, is not a reason
to issue an opinion now. If anvthing, I think
the uncertainty supports waiting and seeing
whether there’s a need for an opinion.

The second point that they raise
is that there 1ig still a live and genuine
controversy between the Region and the City
and County of Honolulu. And I guess 1T
disagree with that as a substantive matter,
there clearly is not. We have reached an
agreement in principle in terms of the issues
related to this proceeding.

While it is a technical matter
that it is not £final vet, there is not an
ongoing disagreement or dispute between the
parties as to how they should act going
forward. We, 1in fact, have reached that
agreement. And we just are waiting for that
to become final.

And then the third reason is this
point about the amount of work that’s been

done and the impact on future cases, which

NEAL R. GROSS
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i again, while we certainly appreciste that a
2 1ot of work nhas gone into fthis casg DDy
3 syvaryone concerned, including the ity and
4 County of Heonelulu, that’s trus in all
5 litigation that settles at this stage.

& Ard I don’t think that's a reason
7 in and of itself to issue & decision when the
8 parties have agreed to settle., 2and I don't
9 know enough about the other cases the Region
10 has in mind to have much of an opinion as to
11 whether anything in this decisicn is 1ikely to
12 impact that. I don‘t think it's particularly
13 likely, but I don’t know.

14 #auL at the end of the day, I think
15 rhat’s not a reason to potentially risk
16 increasing  opposition to  the settlement
17 sgresment as it works its way through the
18 approva. process.

19 80 whet remains to pe done ig, I
40 rhink as Your Honor may know from the
21 agresment that was filed on Friday, is that it
22 neads to be executed by all of the partles

NEAL R. GROSS
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concernad, And then there’s a public notice
period, and then a response to those notices,
and then it will be submitted te the District
Court in Honolulu to become final.

And we will then withdraw our
appeal before the Board. And there’s enough
left in that that we are concerned that we
preserve the status quo for now. The parties
have spent a lot of time and work going into
the settlement of this, asg well as the
litigation.

And not just the parties here, but
this 1s a multi-party agreement that includes
the State, and the City and County, and non-
governmental organizations, and the Federal
Government. And we don‘t want to do anything
that might jecopardize that.

JUDGE STEIN: Are you 1in a
positioﬁ to say how you believe -- I mean,
given that, as I understand the terms of the
settlement, the City and County of Honolulu

have agreed to put in secondary treatment and

NEAL R. GROSS
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have negotiated with the Region for a time
perind extending out for many years to do
that, how iz it that the Board’'s issuance of
a decigion would jeopardize that agreement?

MR, SALMONS: Well, it’s ==~

JUDGE  STEIN: Rut  obwviously
neither vou know nor I know how the Board is
gaing to rule.

ME, SATMONS: Exactly, Your Honor.

JUDGE STEIN: Sc the Bosrd could
rule in favor of Honolulu, it could rule in
favor of the Reglon, it could do & nunber of
things in between,

MR, SALMONS: 2and that’s precisely
my point, I think the City and County is
primarily concerned with adding any additiconal
lavers of unceriainty o the uncertalnty that
currently i1s there.

And this is obviocusly & process
that Was done through confidential
negotiations because of the fact that there
are groups and interested parties and others

NEAL R. GROSS
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in the public that may not agree with
everything that s here. And they want Lo worx
it out in substance.

There’s a public notice process,
and depending on how some of those issues
could be respglived Iin an cpinion, I coould
imagine clrowastances in which certain groups
that otherwise would be making objections to
the terms of the consent decree, their
arguments may be made stronger or more
relevant based on what was in the opinion, in
terms of whether, for example, this was & good
deal or not a3 good deal. Or whether it was
neEcessary or not necessary.

Agein, it’s hard to speculate., I
chink if vou start with the premize that we
all agree on, that there is some uncertainty
left in this process, I think that would cut
pretty consistently in favor of not deoing
anything that would increase The uncertainty.

There ig & Lot of work and effort,

and I think a Jot of fine balances and
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compromises that are reflected in that
agreement . Angl it has to go through this
approval procaessg, and we don’t want anything
that might potentially undermine it,

JUDGE  ETEIN: In the ordinary
course, when parties are engaging in &
gettlement negotiation that may affect the
Board’'s decigion, the parties come to us at an
early phage and ask us to stay our hand. 8o
this case obvicusly comes to us in a somewhat
different posture.

angd that, obvisusly, will be among
the things shat the Board will loock at. If I
understand Region IX‘s report correctly, and
if I understand the record, there is, however,
another petition that is unaffected by the
parties’ sgettlement. That there is another
challenge to the Region’s action that the
Board would s8till need to rule on in any
event. Is that correct?

MR, SALMONE: I think the answer

£o that is potentially. As I understand it,

NEAL R. GROSS
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that ‘s the Moreland Petition. I don‘t ~-
JUDGE STRIN: You’re not a party

to this, so I don’'t want to go into much

detail,

ME. SALMONS: I don’'t think it was
fully briefed. T don't think it's been
presentad te the Board, I don‘t think it’s
ripe for a decision. and I don’t think ic

presents the same guestions that ouy petitions
did.

And 8D I think there  are
substantial differences, as well. Certainly
to the extent that that remaing live, and the
Moreland Petitiorers want to continue even
after there’'s been a settlement, that’'s
ancther guestion That remaing Lo be seen. I
don‘t know the answer to that either,

That could potentially go forward,
but the issues that we raised would Dbe
resolved by this settlement agreement. The
last thing I weuld just say, Your Honor, is
that it makss the process, I think, somewhat

NEAL R. GROSS
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complicated and unusual if the Board were Lo
igsue a decision now. And let’'s assume that
the remainder of the approval process takes
several months fo play itself out.

Begause cof the uncertainty, the
City and County of Heonclulu presumably --
whichever way it went, the losing party before
the Board may have to file & petition for
review with the Ninth Circuit in the interim,
just to preserve their rights in the event
that the settlement agreement did not become
final, but then ask for a gtay immediately,

Aand I just think it looks
unsusual, after it’s publicly known that the
parties have reached an agreement, T0 have a
court, or & board, in these circumstances,
issue the decision. And it makes procedural
complications down the road that I think azre
nest avolded, to ke frank.

JUDGE S5TEIN: I think I‘ve got a
clear uncderstanding.

MR. SALMCNS: and I would Just

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE (SLAND AVE., NW.

i9

(202} 254-4435 WASHINGTON, D.G. 200053701 wW.NBRHOIOssS pom




14

15

i%

17

18

18

24

21

Z2

add, too, that I think Your Honor is right,
that the parties should have brcought this to
the Board’'s attention sooner. And I regrat
that we did not, I think that it was, on our
side, anyway, largely an oversight.

and I cervainly understand and am
vary sympathetic to the frustration the Roard
must feel about that. But I do view that as
separare from the cuestion of what’s the best
thing to do now, in terms of isgsuing the
decigicn or not.

And T think, for the reasons wa’'ve
articuliated, the safest, and the wmost
reasonable, and the most appropriate, and ths
mogt common course in these circumstances is
Lo walt and sees.

JUDGE STEIN: I’d like to give
Region IX and EFA Headguarters, 1f they want,
an opportunity to rasupond to the points that
have been raised by counsel for the Cilty and
County of Honolulu.

MS, NUTT: This 18 Region IX. I
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rhink the one I would highlight to respond o
is whether or not there is a live controversy
that continues. JTt’s an unusual position teo
e in to be arguing that there iz a
controversy, when we have a sstilement.

and I think we’'re togsther on
that, The conbroversy does not concern the
settlement, but concerns the substance of the
issues regerding EPA'g 301(h) decisions which
are before the Board. and sghould that
continue, there would be adversity between the
parties on that lssue,

We're sympathetic, definitely, to
the potential for having to file a petition in
the Ninth Circuit. I don’t think we want to
waste judicial resources, particularly, that
ls, the due process that 1is afforded a
petitioner in these permit appeal proceedings.

S0, certainly the Region would
work with CCH to do whatever they could to
provide for any stays or relief from a
rigorous brisefing schedule in that, should

NEAL R. GROSS
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that occur.

JUDGE STEIN: Does the Region
share the wview of the City and (County of
Honclulu that the Board’s issuance of a
decision  under  such  circumstances could
secpardize the setitlement?

M8, NUTT: I think we feel there’s
less risk of that than, perhaps, the City
does, There is some risk., There is always
some risk. And T think we’'ve kind of loocked
at the risks and weighed them against the
benefits of having a decision issued, and
that‘s why we're taking the position that we
do.

JUDGE STRIN: I do think that one
of the issues the Board will look at is the
extent to which the lssues that are present 1n
this case are likely to be present in cother
301 {h} caszses.

We nave had one 301{h} case
before, which was also falrly regsource-
intensive, seoveral. yvears ago. We have other
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pending petitions in Guam, but I think --
obviously, we’'re a board of limited resources.
We have ten staff attorneys.

So if I tie up a staff attorney
for a year on this case, it isn’t so much that
we’'ve used ten percent of our resources, but
it’s a gquestion of what else we’'re not getting
to.

And I think that the Board has
been coming from, in terms of future cases and
wanting to know, is 1f there’s a reasonable
chance that something is going to become moot,
it’'s generally preferable for us to know that
earlier in the process.

And nobody has crystal balls,
here, but generally 1in terms of 3Jjuggling
different things going forward, I do think the
Board will take all of this into account.

I°11 see if there are any
additional comments that either side would
like to make, but basically, what my plan

would be 1is to sit down with the other judges

NEAL R. GROSS
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on the panel, following the conclusion of this
conference, and then make some decigions about
what we think 1s sappropriate under the

clroumstances.

T

Ts there anvthing else from EPA
Headquarters? General Counsel’s Office?

{No response.}

City and County of Honolulu?

MR, SALMONS: I don't think so,
Your Honor.

JUDGE STEIN: Well, I appreciate
your time, I appreciate your being present,
Now that 1I've seen your consent decree, I
apprecliate the complexity of the ilssues.

And we will Thope to igsue
something in the near term. I am out of town
next week, so I don't know wihether anything
will come down this week, or it may walt to
the following week.

But I appreciate your 2fforis very
much, Lel me ask just one final quesstion. I
think we have everything we neaed, and we
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appreciate everybody’s time. Session is now
adjourned.
(Whereupon, the above-entitled

proceeding was concluded at 3:23 P.M.)

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

25

{202} 234-4433 WASHINGTON, D.C. 20005-3701 www . nealrgross.com



http:www.nealrgross.com

Page 26

A

above-entitled 1:19
25:3

account 23:18

act12:16

action 9:19,21
10:12 17:18

add 9:12,14 20:1

adding 15:16°

additional 7:3
15:16 23:20

address 10:22

adjourned 25:2

Administrative
1:16

adversity 21:11

affect 8:14 17:7

afforded 21:17

Agency 1:2 2:12,13
4:57:3

ago 22:22

agree 16:1,17

agreed 13:8 14:22

agreement 10:6,8
10:18 12:11,18
13:17,21 14:13
15:417:2 18:20
19:11,15

alive 8:9

allowed 4:10

American 8:22

amount 6:14 12:21

Ann2:13 5:17 7.7

answer 17:21 18:17

anyway 20:5

appeal 1:8 4:8 8:10
8:18,19 10:19
14:6 21:18

APPEALS 1:1,23

appearance 5:19

APPEARANCES
2:1

appreciate 5:19,20
7:11 9:10 13:1
24:11,12,14,20
25:1

appreciated 9:6

appropriate 9:22
2(:14 24:3
approval 13:18
17:319:3
approved 10:7
arguing 21:4
arguments 16:10
articulated 20:13
assist 7:15
assisting 4:15
associate 5:6
assume 19:2
attention 20:3
attorney 23:4
attorneys 23:3
Avenue 1:18 2:20
avoided 19:19

B

B2:4

balances 16:22

balls 23:15

based 16:11

basically 7:11
23:21

beginning 6:18

behalf2:2,11 5:16

believe 5:9,22 8:8
14:19

bench 4:13

benefit 8:10

benefits 22:12

best9:21 10:12
19:19 20:9

Bingham 2.5

board i:1 2:24,25
4:3,15 6:6,7,13,16
7:158:12,17,20
9:5,9,20 10:1,20
11:1,7,13,18 14:6
15:7,10 17:13,19
18:7 19:1,8,16
20:7 21:10 22:16
23:2,9,18

Board's 7:12 11:22
15:317:8 20:3
22:4

Neal R. Gross & Co.,
202-234-4433

briefed 18:6
briefing 21:22
briefly 10:21
brought 20:2
Bryan 5:6
Building 1:17

C

CA2:16

CARRIE 2:8

case 6:8,13 8:6,14
10:14,17 11:18,20
13:2 17:10 22:18
22:2023:5

cases 8:15 12:22
13:922:1923:10

canses 11:7

CCH?21:20

cell4:9

certain 8:13 16:7

certainly 10:1 11:6
13:1 18:12 20:6
21:19

challenge 17:18

chance 23:12

Circuit 19:9 21:15

circumstances 16:7
19:16 20:15 22:5
24:4

City 1:8 2:9 3:17
3:20 4:6,22 5:5,10
6:10 7:5 9:17
10:7 12:7 13:3
14:14,21 15:15
19:6 20:20 22:3,8
24:8

clear 6:11 19:21

clearly 12:10

Clerk 2:25

Code 2:15,21

come 17:8 24:18

comes 17:10

coming 23:10

comments 23:20

common 20:15

complexity 24:14

complicated 10:9

19:1
complications
19:18
compromises 17:1
concern 21:7
concerned 10:9
13:3 14:1,7 15:16
concerns 21:8
concluded 25:4
conclusion 10:4
24:1
conference 1:4 4:6
24:2
confidential 15:20
consent 11:4,13
16:924:13
considerable 6:13
consistently 16:19
Constitution 1:18
context 9.9
continue 18:14
21:11
continues 21:3
controversy 8:9
12:721:2,5,7
correct 17:20
correctly 17:14
Council 10:7
counsel 2:19,24
4:13,15 5:14 9:135
20:20
counsel's 5:15 24:6
County 1:8 2:9
3:17,20 4:6,22 5:5
5:10 6:10 7:5
0:1812:813:4
14:14,21 15:15
19:6 20:21 22:3
24:8
course 9:19,21
10:12,20 11:11
17:6 20:15
court 14:4 19:16
Courtroom 1:16
crystai 23:15
currently 15:18
cut 16:18

Inc.

C-O-N-T-E-N-T-S
3:10

D
David 2:4 54
day 13:14
DC1:182:6,21
deal 16:13,13
deciding 7:16
decision 6:15 7:12
7:16,17,18,22 8:6
8:11,13 10:14,20
11:2,8,14 13:7,11
15:4 17:8 18:8
19:2,17 20:11
22:5,12
decisions 8:199:2
21:924:2
decree 11:4,13 16:9
24:13
definitely 21:13
delay 11:15,16
deny 9:2
depending 16:5
desire 10:3
detail 18:4
devices 4:10
differences 18:12
different 9:18
17:11 23:17
disagree 12:9
disagreement
12:15
dismiss 10:19
dispute 12:15
District 14:3
doing 16:19
due2l:17
Durr2:254:3
D.C1:3

E
earlier 23:14
early 17:9
East1:17
effect 8:21
effort 8:4 10:2
11:18 16:21




Page 27

efforts 24:20
either 18:17 23:20
emanate 6:16
engaging 17:6
ensure 8:4
entered 8:5
entry 11:4
Environmental 1:1
1:2,232:11,13 4.4
EPA 1:17 2:14,19
3:14 20:18 24:5
EPA's21:9
ESQ2:4,4 88,13
2:18,18
Eurika 2:25
event 17:20 19:10
everybody 4:20
5:196:1
everybody's 25:1
Exactly 15:9
example 16:12
executed 13:22
extending 15:2
extent 11:10 18:13
22:17

F
faet10:1 11:13,20
12:17 15:21
fair 6:18
fairly 22:21
familiar 4:20
favor 15:11,12
16:19
fax2:7,17,22
Federal 14:15
feel 9:20 20:8 22.7
figure 6:21
file 19:8 21:14
filed 5:22 13:21
final 8:2,6 10:16
11:4,21 12:14,19
14:4 19:12 24:21
fine 5:3 16:22
first7:2 11:3
five 8:20
following 24:1,19

forward 12:17
18:18 23:17
Francisco 2:16
frank 19:19
frankly 8:10
Friday 5:22 13:21
frustrate 11:17
frustration 20:7
fully 18:6
further 9:13
future 12:22 23:10

G

General 2:19 5:14
24:6

generally 23:13,16

genuine 12:6

getting 23.7

give 6:8 20:17

given 10:5 14:20

go 8:4 17:2 18:3,18

going 4:18 8:2
12:16 14:9 15:8
23:12,17

good 4:12 7:6 16:12
16:13

Government 14:16

governmental
14:15

groups 15:22 16:7

Guam 8:20 23:1

guess 10:21 12:8

HI0020877 1:13
4:7

Honolulu 1:8 2:9
2:103:17,204:6
4:22 5:5,9,11 6:10
7:59:18 12:8
13:4 14:4,21
15:11 19:6 20:21
22:4 248

Honor 5:1 6:3 7.7
9:14,16 13:20
15:9 18:21 20:1
24:10

Honorable [:23 4:8

Honouliuli 1:9 2:2

hope 24:15

I

H

hand 17:9
happens &:8
hard 6:15 16:15
Hawaii 2:10 4:19
Hawthorne 2:15
Headguarters
20:18 24:6
hear 7:4
hearing 1:20 7:3
helpful 6:6
helps 9:8
highlight 21:1
HI0020117 1:12
4.7

Neal R. Gross & Co.,
202-234-4433

imagine 16:7
immediately 19:12
impact 12:22 13:12
important 6:21
includes 14:13
including 13:3
increase 11:9 16:20
increasing 13:16
information 7:15
9:7
instruction 8:12
instructive 8:16
intend 8:3
intensive 22:22
interested 15:22
interim 19:9
invested 6:13
Island 1:8 2:2
issuance 7:22 15:3
22:4
issue 7:17 8:13
10:14,20 11:1,7
11:14 12:2 13:7
19:2,17 21:12
24:15
issued 6:12 7:20
9:122:12
issues 8:13,18
12:11 16:5 18:19

21:922:16,17
24:14
issuing 20:10
ITEM 3:12
IX2:12 3:14,19
4:19 5:16,22 6:5
7:4 10:22 20:18
20:22
IX's17:14

J

J2:18

jeopardize 14:17
15:4 22:6

joint 5:20 7:9

judge 1:23 4:8,12
5:3,7,12,18 6:4
8:59:4,15 14:18
15:6,10 17:5 18:2
19:20 20:17 22:2
22:15 24:11

judges 23:22

judicial 21:16

juggling 23:16

July 1:15

K

K2:5

Kathie 1:23 4:8

Kathleen 2:8 5:10

Kelly 2:8 5:10

Killian 5:6

kind 22:10

King 2:9

know 6:9 8:16,19
10:15 13:9,13,20
15:7,7 18:17
23:11,13 24:17

known 19:14

K.82:8

L

laid 7:8
largely 20:5
layers 15:17
Lee2:18 5:15
left 14:7 16:18
let's 19:2

Inc.

limited 23:2

litigation 13:5
14:11

Hve 12:6 18:13 21:2

LLP2:5

look 17:13 22:16

looked 22:10

looks 19:13

losing 19:7

lot9:7 10:2 13:2
14:9 16:21,22

M

Mail 2:15,21
making 7:16 16:8
matter 1:6,194:16

6:14,19,22 8:6 9:9

12:9,13
MecCutchen 2:5
mean 14:19
Michelle 2:24 4:14
mind 13:10
modified 8:21
moments 4:18
Monday 1:14
months 11:16 19:4
moot 23:12
Moreland 18:1,14
morning 4:12 7:6
move 10:18
multi-party 14:13

N

near 24:16
necessary 8:7

16:14,14
need 11:21 12:4

17:19 24:22
needs 13:22
negotiated 15:1
negotiation 17:7
negotiations 15:21
neither 15:7
Ninth 19:9 21:15
non 14:14
nonethelesss 7:1
notice 1:20 14:1

16:4




Page 28

notices 14:2

NPDES 1:8,11,12
4:7

number 4:8 15:12

numbers 4.7

Nutt2:13 5:17 7:6
7:720:22 22:7

NW1:18 2:5,20

________ L0,
obviously 6:17,20
15:6,19 17:10,12
23:2
oceur 22:1
Office 2:19 5:14
24:6
Okay 5:4,7,12 9:15
OKINAGA 2:8
ongoing 12:15
opinion 10:11
11:2212:24
13:10 16:6,11
opportunity 6:1,9
20:19
oppose 7:17
opposition 13:16
ORC-22:15
ORDER 1:4
orders 6:12
ordinary 17:5
organizations
14:15
overplay 8.3
oversight 20:5
0-F 3:10

P

PAGE3:12

panel 6:17 24:1

particular 4:16

particularly 6:10
7:18 13:12 21:16

parties 10:6 12:16
13:8,22 14:8,12
15:2217:6,8,17
19:1520:2 21:12

party 18:2 19:7

pending 23:1
Pennsylvania 2:20
percent 23:6
period 14:2 15:2
permit 1:11,12 47
8:10 21:18
permits 8:21
perspective 9:18
petition 17:16 18:1
19:8 21:14
petitioner 21:18
Petitioners 18:14
petitions 18:9 23:1
phase 17:9
phones 4:10
plan23:21
PLANT 1:9,10
Plants 2:2
play 19:4
plays 11:12
Please 4:9
point 6:15 10:13
12:5,21 15:15
points 20:19
position 7:10 14:19
21:322:13
posture 17:11
potential 10:10
21:14
potentially 13:15
17:4,22 18:18
precisely 15:14
predict 6:15
prefer 11:7
preferable 23:13
premise 16:16
present 2:23 4:20
22:17,18 24:12
presented 8:18
18:7
presenting 5:16
presents 18:9
preserve 14:8
19:10
presiding 4:9
presumably 19:6
pretty 7:8 9:3

Neal R. Gross & Co.,
202-234-4433

16:19
primarily 15:16
principle 12:11
probably 6:11
procedural 19:17
proceeding 7:1
12:12 25:4
proceedings 10:13
21:18
process 13:18
15:19 16:4,18
17:318:22 19:3
21:1723:14
proper 9:19 11:11
propounds 11:1
Protection 1:2 2:12
2:134:4
provide 7:14 8:11
21:21
provided 6:5 9:7
public 14:1 16:1,4
publication 10:10
publicly 19:14
pursuant i:20
10:18
put9:8 10:2 11:18
14:22
P-R-O-C-E-E-D-...
4:1
p.m 1:20 4:2 25:4

Q

question 18:16

20:9 23.7 24:21
questions 18:9
quo 14:8

R

raise 12:5

raised 18:19 20:20

reached 10:6 12:10
12:17 19:15

ready 7:19

really 7:14,19 9:4
11:15

reason 12:1,20 13:6
13:15

reasonable 9:22

20:14 23:11
reasons 10:22
20:12
record 17:15
recording 4:10
reflected 17:1
regarding 21:9
region 2:12,14 3:14
3:194:19 5:16,16
5:22 6:57:4,8
8:229:1,310:22
12:7 13:915:1,12
17:14 20:18,22
21:1922:2
Region's 17:18
regret 20:3
related 12:12
relevant 16:11
relief21:21
remainder 19:3
remaining 10:8
remains 11:4 13:19
18:13,16
report 5:21,21 6:2
6:57:9,10 9:6
17:14
representing 4:21
resolved 16:6 18:20
resource22:21
resources 21:16
23:2,6
respect 10:1
respond 20:19 21:1
response 3:19 14:2
247
review 6:19 19:9
right 4:3 20:1
rights 19:10
rigorous 21:22
ripe 18:8
risk 13:1522:8,9
22:10
risks22:11
road 19:18
ROBERT 2:4
Room 1:17 2:9
rule 8:17 15:8,11

Inc.

15:11 17:19
S

§2:13

safest 20:13

Salmons 2:4 5:1,4
5:5,86:39:16
15:5,9,14 17:21
18:519:22 24:9

Samoa 9:1

San 2:16

Sand 1:8 2:2

schedule21:22

SCHEDULING
1:4

Schroer 2:18 5:15

seated 4:11

second 12:5

secondary 14:22

see6:1 10:311:12
20:16 23:19

seeing 12:3

seen 18:16 24:13

senior 4:14

sense 6:6

separate 20:9

session 4:5 25:1

settle 13:8

settled 6:22 11:20

settlement 8:2
10:15 13:16 14:10
14:21 17:7,17
18:15,20 19:11
21:5,822:6

settles 13:3

share 22:3

side 6:8 20:5 23:20

sit23:22

six-month 11:15

somewhat 17:10
18:22

sooner 20:3

South 2:9

speculate 16:15

spent 14:9

staff23:3,4

stage 9:20 13:5




Page 29

stand 5:2

start 4:21 7:2 16:16

starting 4:18

State 14:14

States 4:4

status 1:4 4.5 5:20
5:21 6:2,57:9,10
9:6 14:8

stay 7:18 10:13
17:919:12

stays 21:21

Stein 1:23 4:9,12
5:3,7,12,18 6:4
9:4,1514:18 15:6
15:1017:5 18:2
19:20 20:17 22:2
22:1524:11

Stephen 2:18 5:13

steps 10:8

Street 2:5,9,15

stronger 16:10

submitted 14:3

substance 16:3
21:8

substantial 18:12

12:11 14:20 16:9
16:12 20:10 23:10
23:16

Thank 5:18 9:17

thing 18:21 20:1¢

things 15:13 17:13
23:17

think 6:11,17 7:8
7:109:2,17 10:5
10:12 11:5,11
12:2 13:6,12,14
13:20 15:15 16:16
16:18,22 17:21
18:5,6,7,8,11,22
19:13,18,20 20:1
20:4,12 21:1,6,15
22:7,10,15 23:1,9
23:17 24:3,9,22

thinking 6:7

third 12:20

three 6:17 10:22

tie 23:4

time6:14 11:2,14
14:9 15:1 24:12
25:1

technical 12:13
teleconference 5:9
tell 9:5

ten 23:3.6
tentative 91

term 24:16

terms 9:19 10:7

substantive 12:9 today 5:17
supplemental 5:21 | town24:16
6:2,47:99:6 treatment 1:9,10
supports 12:3 2:214:22
sure 10:15 tried 7:14
Sweeney 2:18 5:13 | truel11:6 13:4
5:139:12,13 try 6:21
sympathetic 20:7 | turn 4.9
21:13 two 8:19,22
T T-A-B-L-E 3:10
table 5:15 U
take4:17 11:2 unaffected 17:16
23:18 uncertain 1:5
takes 19:3 uncertainties 8:1,3

uncertainty 11:6,9
11:1112:1,3
15:17,17 16:17,20
19:5

undermine 17:4

understand 10:2
14:20 17:14,15,22

Neal R. Gross & Co.,

20:6
understanding
19:21
United 4:4
unsusual 19:14
unusual 19:1 21:3
U.S1:22:14,19

v

Y 2:4

value 7:1,22

verge 7:19

view 20:8 22:3

views 3:14,17,20
6:97:3

W

wait 10:13 11:12
20:16 24:18
waiting 12:3,18
want 6:8 8:2 :4
11:8 14:16 16:2
17:3 18:3,14
20:18 21:15
wanting 23:11
Washington 1:3,18
2:6,21
waste 21:16
Wastewater 1:8
22
WATEWATER
1:9
way 10:10 13:17
19:7
week 24:17,18,19
weeks 11:16
weighed 22:11
Wenisch 2:24 4:14
went 19:7
we'll 7:4
we're6:18 21:6,13
22:1323:2,7
we've 6:12 20:12
22:1023:6
whichever 19:7
withdraw 14:5
work 12:21 13:2
14:916:2,21 -

202-234-4433

21:20
works 13:17

Y

year 23:5
years 15:2 22:22

_____ Z
ZENER 2:4

0
09-01 1:8 4:8

1

1102:9
1152 1:17
12002:20
1201 1:18
191:15

203:20
20006 2:6
2010 1:15
202 2:6,7,22,22
2020 2:5
20460 2:21
2355A 2:21

3
3:001:204:2
3:2325:4
301(h) 8:14,19,21

21:922:19,20

373-60002:6
373-60012:7

4
4152:17,17

5

53029
564-5477 2:22
564-5491 2:22

7

73:14
752:15

Inc.

9
92:14 3:17
94105-3901 2:16
968132:10
972-35702:17
972-39302:17




30

CERTIFICATE

Thig is to cerxtify that the feregoing Lyanscript

in the matter of:

Bafors:

City and County of Honolulu
Sand Islznd Wastewaber Trealmsn
Flant and Honouliuli Wastowatbey
Treatment Blant

Yo, Kathie A, Stein

Environmental Appeals Judges

July 19, 2010

Washington, D.C,

represents the full and complete proceedings of the

aforementioned matter, asg reported and reduced [0

typewriting.

\S}4h~1AJ&#u}ma

Sam Wolack?

NEAL R, GROSS

COURT REPORTERS AND TRANSCRIBERS

{3523 2344433

1323 RHODE ISLAND AVE, NW.
WASHINGTON, 0,0, 20005-3704 WWW NesligroRs.com




