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P-R-O-C-E-E I-N-G-S 

3:00 P.M. 

MS. DURR: All righc, "he Board of 

t:'1e United States EnviroT'..."TIental Protection 

Agency ~s now in session for a status 

conference in re: City and County of Honolulu, 

permit numbers HI0020117 fu'ld HI0020877, NPDES 

Appeal number 09-01. Honorable Judge Kathie 

Steir~ pres:'ding, Please turn off all cell 

phones I and no recox:ding devices allowed, You 

may be seated, 

JU~E STEIK: Good mor:ling, 

CO:lnse: . ;"1i th :ne on the ber+-ch here is 

:r-:ichelle Wenisc::-r, who is one of the senior 

counsel for the board, who is assisting in 

t:'1is particular matter. 

And if we could take a few 

moments, perhaps star,:ing here and going out 

to Region IX in Hawaii, just so that I am 

familiar with everybody who's pz;esent, and who 

they are represent:.ng. 1A1hy dor:. f t we start 

with ct.e City and County of Ho~olulu? 
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HR. SAI,HOKS : Yes 1 Yot;r Honor, 

WO"'J.ld you liK.e ::':l.e to stand, or j'J.s:: 

~JDGE STEIN: No, that's fine. 

MR. SALMONS: Okay. I am David 

Salmons, for the City and County of Honolulu. 

~'lJith me is my associate Bryan Killian. 

JUDGE STEIN: Okay. 

M..q. SALr.l0NS: And then we have 0:1 

::eleconfere1ice from HonoLl1u , believer 

Kathleen Kelly, froll'. the City and County of 

Honolulu. 

JUDGE STEIN: Okay. 

~lR . SWEENEY: Stephen Sweeney, 

from ~he Of:ice of General eounssl. W:th me 

a: cOlL"1sel' s table is Lee Schroer, a:r:d :n 

Region IX, presenting on beha:f of the Region 

today is Ann Nut::. 

JUDGE STEIN: Thank you, 

everybody. I appreciate your appearance here, 

and I app~eciate also both the joint stat~s 

repor::, and t.!1.e s"..lpple:nental status report 

that Region IX filed en Friday, I beEeve. 
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Has everybody had an opportunity t.o see that 

supplementa: sta~us repor~? 

;m. SALMONS: Yes, Your Honor. 

JUDGE STEIN: Bu~ the supplerr,encal 

status report that Region IX provided was very 

helpful to the Board in having a sense of what 

the board S!lQuld be thinking about in this 

case. And 1 vlant to give each side an 

oppor::ur_: ty to let us know their views t 

particularly the City and County of Honolul-". 

I chink this is probably clear 

from the orders that we've issued in this 

case, the Boa:cd has invested a considerable 

aYaO"..lnt of t:irr.e in this mat.::er. It:· s always 

:t:ard to pred':ct at wha:. poin:: a decision \,,~ll 

eillanate from the Board, since there's 

obviously a panel of three, but I think it's 

fair to say that we're not at the beginning of 

our review of this matter. 

A~d obviously thatfs why it was so 

irnpo:::-tan:: to us to try ::0 figure oat where are 

we, ~s this rr,at:'er being settled, is t1:ere 
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nonethelesss a value to our p=oceeding? 

So why don't we start first with 

hearing any additio~al vie\\Ts from the Agency 

a:i.l.d Region IX, and then we'll hear. from the 

City and County of Honolulu. 

MS. NUTT: Good morning, Your 

Honor. This is Ann Nutt. I am here for the 

Region. And I think we pretty much laid out 

in our s'I1-pplemer;tal st::atus report to the joint 

status report what our position is. I thinkl 

basically I we would say that we appreciate 

that this is the Boa~drs deci5~on to make, a~d 

it r s net ot:rs. 

We really tried to provide 

inforn:ation that'. would assist: the Board in 

making a decision as to ~~ deciding whether or 

not to issue its decision. \tJe don't oppose 

the staYI particularly if a decision was not 

really on the verge of being ready to be 

issued. 

So, that being sai.d, we would 

value the issuance of a decision, because 
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there are 50rr,e u.ncerc.ainties about a 

se:::t~ement going final. We don I t want. to 

overplay the uncertainties, because we intend 

to make every effort to ensure that it does go 

through, it's en::ered by :::he judge and beco:nes 

final, in which case a decision in this ma:::ter 

would not have been necessary. 

Bu~ until happens, we believe 

that.: :he contr-oversy is still al:ve on the 

perm~'r"" appea1 f and frankly we would benefit 

from the decision, because it would provide 

~nstruction O~ how tbe Board makes its 

decision on certain issc;es that are at issae 

in this case that could affect other 301(h) 

cases, 

It would be i:::1structive '::0 :<now 

hO'Ii>! the Board wou~d rule on several of the 

issues presented in this appeal. \rJe have, as 

you know, two other 301 (h) decisions 0:'1 appeal 

before the Board now, in Guam. There are five 

other 301 (h) modified permits in effect now in 

the region, and two of them are in Arner lean 
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S2-TIlDa. And the Region has issued te~tative 

decisions to deny in those. So, I t.hink 

that T s p:!:'et.t.y much where we are in tr_e Regie!}, 

JUDGE STEIN: Well, I really want 

to tell you chat the Board very much 

app:::-eciated the s'Jpple::rtental status repo:::='t, 

because it provided us a lot of information 

fthat we aidn t have, t!1at helps put th:'s 

matter in context for the Board. So we 

appreciate tha~, 

Is the::-e a::lything else, Mr. 

Sweeney I that you'd like to add'? 

MR. Si'IEEKEY : Nothing furt~er to 

add, Your Honor. 

JUDGE STEIN: Okay. Cour.sel? 

I!(R , SAI,MONS : Yes, YO'..lr Honor. 

Thank you. I do think that the City and 

COCln:oy of HO:lolulu r,as a differer.t perspective 

in terms of what the proper course of action 

is for the Board at this stage. We feel like 

the best course of action, the most 

appropriate and the mos treasonable - _. and we 

NEAL R, GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., NW. 
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certainly respect the fact that the Boa~d has 

put a lot of effort in~o this, and understand 

the desire to, perhaps, see it to a 

conclusion. 

BG.t we do think that, giver: t.hat 

the parties have reached an agreement in 

ter::ns f :::r+at the Ci ty Council has approved ::r_at 

agreement, and that there are remaining steps 

that we are concerned not be complicated in 

any vlay thr:Jt.:g:~ ':he potential publication of 

an opinion. 

We think the best course of action 

at tr~is point is to stay ::he proceedir:gs, tvait 

to issue any decision in this case, until we 

k:1.0~N for sure whet:her the settlement becomes 

final. 

If it does, then the case is over 

and pursuant to the agreement we will :move to 

c.iSf:':iss our appeal. If it doesn't, then of 

course the Board should issue any decision 

::hat it ;'as. A...,d I g-Jess I would just briefly 

address the thyee reasons that Region IX 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRIBERS 

1323 RHODE ISLAND AVE., r-..w. 
WASHINGTON, D.C, 20005·3701 
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propounds as to why the Board should issue its 

decision. And I'll take them one at a time. 

The first is, they say that the 

entry of the final consent decree remains 

uncertain. And while I think that is 

certainly true, it I s that uncertainty that 

causes us to prefer that the Board not issue 

its decision, because we don t want to doI 

anything that will increase the uncertainty. 

And to the extent there is 

uncertainty, I think the proper course is to 

wait and see. If it plays out so that there, 

in fact, is no consent decree, then the Board 

can issue its decision at that time, and the 

six-month delay will really -- or whatever the 

delay may be, the weeks or months that it will 

be, would have not done anything to frustrate 

the effort the Board has put into the case 

already. 

If, in fact, the case has settled, 

and that becomes final, then there is no need 

for the Board's opinion, and so the 

NEAL R. GROSS 
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uncertainty, in and of itself, is not a reason 

to issue an opinion now. If anything, I think 

the uncertainty supports wai ting and seeing 

whether there's a need for an opinion. 

The second point that they raise 

is that there is still a live and genuine 

controversy between the Region and the City 

and County of Honolulu. And I guess I 

disagree with that as a substantive matter, 

there clearly is not. We have reached an 

agreement in principle in terms of the issues 

related to this proceeding. 

While it is a technical matter 

that it is not final yet, there is not an 

ongoing disagreement or dispute between the 

parties as to how they should act going 

forward. We, in fact, have reached that 

agreement. And we just are waiting for that 

to become final. 

And then the third reason is this 

point about the amount of work that's been 

done and the impact on future cases which 

NEAL R. GROSS 
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again, while \\}"e certainly appreciate that a 

lot of work has gone into this case by 

everyone concerned, including the City and 

County of Honolulu, that's true in all 

litigation that settles at this stage. 

Ar~d I do~/t think tha~'s a ~eason 

in and of itself to iss-ue a decision \'Jhen the 

parties have agreed to settle. 

know enough about the other cases the Region 

has in mind to have much of an opinion as to 

whether a~ything in ~his decision is likely to 

impact that. I don't ~hink it's particu:arly 

likely, but I don't know. 

But a:: the end of the day, I think 

that's not a reason to potentially risk 

increasing opposition to the settlement 

agreement as it works its way through the 

approva: process. 

So what renains to be done is, I 

chink as YOClr Honor may know from tl-le 

agreement that was filed on Friday, is that it 

needs to be executed by all of the parties 

NEAL R. GROSS 
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concerned. And then there's a public notice 

period, and then a response to those notices, 

and then it will be submitted to the District 

Court in Honolulu to become final. 

And we will then withdraw our 

appeal before the Board. And there's enough 

left in that that we are concerned that we 

preserve the status quo for now. The parties 

have spent a lot of time and work going into 

the settlement of this, as well as the 

litigation. 

And not just the parties here, but 

this is a multi-party agreement that includes 

the State, and the City and County, and non

governmental organizations I and the Federal 

Government. And we don't want to do anything 

that might jeopardize that. 

JUDGE STEIN: Are you in a 

posi tioD to say how you believe -- I mean, 

given that, as I understand the terms of the 

settlement, the City and County of Honolulu 

have agreed to put in secondary treatment and 

NEAL R. GROSS 
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have negotiated with the Region for a time 

period ex::end:':lg out ::or Ii.any years to do 

that/ how is it that the Board's issuance of 

a decision would jeopardize that agreement? 

t1R. SAU10NS: Well. it's -

SC'EIN: Bu:: obviously 

neither YO\l know nor = know how the Board is 

going to rule. 

MR. SALMONS: Exactly, Your Honor. 

JUDGE STEIN: So the Board could 

r.ule in favor of Honolulu, it could e in 

=avor of the Reg~on, it co~:d do a number of 

~hings in between. 

MR. SALMONS: And that· s precisely 

my point, I think the City and county is 

prirr,arily concerned \-II':" th adding any addi tional 

layers of uncerta:'nty i:O the uncerta':":1ty that 

currently is there. 

And this ~s obviously a process 

was done through confidential 

negotia::ions necause of the fact that there 

are groups a~d :'nterested parties aLd others 
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in the public that may not agree with 

everything that T shere. And they want :::'0 work 

it out ~~ substance, 

';:r:tere's a pablic notice process, 

and depending on how some of those issues 

could be resolved in an opir:ion, could 

imagine circu:nstances ir~ 'i.oJ:"1ich certain g:!:"oups 

tha t otJ::.erwise wO'Jld be ::!laking ob) ectior.s to 

the terms of the consent decree, their 

arguments may be made stronger or more 

re:"evan-:: based on what ';.'las in the opin:Lon, in 

terns 0: wtether, :or examp:e, this was a good 

deal or not a good deal. Or whether it was 

necessary or not necessary. 

Agai~, it's hard to spec~late. I 

::hink if you start wi::h the prem:'se t:"1at we 

all agree on, that there is some uncertainty 

left in this process, I think that would cut 

pretty consistently in favor of Tlot doing 

anythi~g t~at w041d increase ~he u~certain~y. 

There is a lot of work and effort, 

and I think a lot of fine balances and 
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compromises that a=e reflected in that 

agreeIEen t: • And it has to go through this 

approval process a~d we don't want anythingt 

that might potentially lh~dermine it, 

JUDGE STEIN: In the ordinary 

course, w~en par:ies are engaging in a 

settle::nent negotiation that rr.ay affect the 

Board's decision, the parti.es come to us at an 

early phase and ask us to stay our hanc"L So 

this case obviously comes to us :"n a so:newhat 

different poscure, 

And that, obviously, will be among 

the things that the Board will look at. If I 

~nderstand ~egion IX's yeport coYrectly, and 

if I understand the r.ecord, t.here is, however I 

another petition that is unaffected by the 

parti.es' settlement:. That t~ere is another 

challe:1ge to the Region's action tl:at the 

Board would still need to rule on in any 

event. Is that correct? 

MR. SALMONS: I t~ink t~e answe~ 

co t~at is poten~ia:ly. As: unders~and it, 

NEAL R, GROSS 
COURT REPORTERS AND TRANSCRIBERS 


1323 RHODE ISLAND AVE., N.W. 

(202) 234-4433- WASHIi\jGTO'.... D.C. 20005-3701 www..ru~alraross.com 


www..ru~alraross
http:parti.es
http:parti.es


18 

1• 2 

3 

4 

5 

6 

7 

8 

9 

10 

• 

• 
11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2l 

22 

that's the Moreland Petition. I don't 

JUDGE STEIN: You're not a party 

to this so I don't want to go into muchI 

det:ail. 

:xIR. SALMONS: I don't think it was 

fully briefed. T don't thin1< it's beer.. 

p~esented to the Board. ~ don't t~ink it's 

ripe for a decision. And I don't think ic 

presents the same questions that our pet:itions 

did. 

And so I think there are 

substantial differences, as well. Certainly 

to the extent that that remains live, and the 

140reland petitior%ers want to contint:.e even 

after t~ere'3 been a settle~en~, that's 

anotl:er question that re:nains to be see::1. I 

don't know the answer to that either, 

That could potentially go forward, 

but the issues that we raised would be 

resolved by this settlement agreement. The 

last ching I would just say, Your Honor, is 

that i::. makes the process f I think, sorr,ewhat 
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complicated and unusual if the Board were to 

issue a decision now. *~d let's assume tha~ 

tee remainder of the approval process takes 

several months ::0 play itself O'L:.t. 

Beca'Jse of the \:mcertainty t the 

Ci ty ar...d COU!1ty of HO!loh;;.::'u presUJ-Llaoly -

whichever way it went, the losing party before 

the Board <nay bave to file a petition for 

review vii th the Ninth Circuit in the interim, 

just to preserve their rights in the event 

that the settlement agreement did not become 

final, but then ask for a stay immediately. 

And I just think it looks 

unsusual, after it's publicly knov..rn that the 

parties have reached an agreement, to have a 

court, or a board, in these circl.;.,.r:'.stances, 

iss~e the dec:sion. A~d it makes procedural 

comp:'ica::ions dO"iAiTl the road :::hat :;:: ::h'::lk aye 

best avoided, to be f~ank. 

JUDGE S':"EIK: I think live gOt a 

clear ~~dersta~ding. 

MR. SALMONS: And I would just 
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add, too! that I think Your Honor is right! 

that the parties should have brought this to 

the Board's atten::ion soone:::-. ald I regret 

t.hat we did not, I think that it was, on our 

side, anY\'Jay, largely an oversight. 

F~d I cer~ainly ~ndersta~d and am 

very sympathelic to the frustration the Board 

must feel about that. But I do view that as 

separate from the question of what's t~e best 

tl:ing to cio ::lOW, in terms of issuing the 

decision or not. 

And I think, for the reasons we've 

a,!'tic1.:~ated., the and ::he mos:::. 

reasonable, and the most appropriate, and the 

most common course in these circQ~stances is 

to wait ane see. 

JUDGE STEIN: I'd like to give 

Region IX and EPA Headquarters, if they want, 

a~ opportunity to respond to the points t~at 

have bee~ raised by counsel for the City and 

County of Honolulu. 

MS. NUTT: This is Region IX, 

NEAL R. GROSS 
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think the one I would highlight to respond to 

is whether or not there is a live controver.sy 

that continues. It's an unusual position to 

be in to be arguing that there is a 

controversy, when we have a settlement. 

And I think we're together on 

that, The conlroversy does not conceyn the 

settlenent , but concerns the substance o£ the 

issues regarding EPA's 381(h) decis~o~s which 

are beoore the Board. And should that 

cont':n'Je, there would be adversity betweer~ the 

parties on that issue. 

VJe're sy.'lpathet.ic, definitely, to 

the potential for having to file a petition in 

the Ninth Circuit, I don J t think we want to 

waste judicial resources, particularly, that 

is, the due process that is afforded a 

peti tioner in these permit appeal proceedings. 

So, certainly the Region would 

work with CCH to do whatever they could to 

provide for cL:.1Y stays or relief from a 

rigorous briefing schedule in that, should 
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that occur. 

JUDGE STEIN: Does the Region 

S:1are the view of the City and Co·,mtoy of 

Honolulu that the Board's issuance of a 

decision under such circUInstances could 

jeopardize the settleme:ct? 

MS. NUTT': I think we feel there's 

less ::cis", of that than, perhaps, the City 

does. There is some risk. There is always 

some risk. And I ::hink we've kind of looked 

at the risks and weighed them against t:'le 

benefi ts of having a decision issued, and 

that's why we're t.aking the position -chat we 

do. 

JUD3E S'fE:::N: I do think ::hat one 

of the issues the Board will look at is the 

ex:::.ent to which the issues that are present ir~ 

this case are likely to be present in other 

301(h) cases. 

We have had one 301 (h) case 

before, which was also fairly resource-

intensive I severa: years ago. We have other 

NEAL R. GROSS 
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pending petitions in Guam, but I think -

obviously, we're a board of limited resources. 

We have ten staff attorneys. 

So if I tie up a staff attorney 

for a year on this case, it isn't so much that 

we've used ten percent of our resources, but 

it's a question of what else we're not getting 

to. 

And I think that the Board has 

been coming from, in terms of future cases and 

wanting to know, is if there's a reasonable 

chance that something is going to become moot, 

it's generally preferable for us to know that 

earlier in the process. 

And nobody has crystal balls, 

here, but generally in terms of juggling 

different things going forward, I do think the 

Board will take all of this into account. 

I'll see if there are any 

additional comments that either side would 

like to make, but basically 1 what my plan 

would be is to sit down with the other judges 
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on the panel, following the conclusion of this 

conference, and then make some decisions about 

what we think is appropriate under the 

c irC:.lms:.ances. 

Is the~e a:1ything else fron EPA 

Headquarters? General Co~nsel/s Office? 

{No response.) 

City and COU:.l.ty of Hono::'ulu? 

MR. SALMONS: I don I t. think so I 

Your Honor. 

JUDGE STEIN: Well, I appreciate 

your time, I appreciate your being present, 

Now that I've seen your consent decree, I 

appreciate the complexity of the issues. 

And we hope to issue 

something in the near term. r aill Ol,t of town 

next week, so : don 't knolt; 'I.·!!1e::he~ a..~y::hing 

will come down this week, or it rr.ay wait to 

the followlng wee:". 

B~t I appreciare you~ efforts very 

much. Le:: me ask just one final question. T 

think we have everything we need, and \-Je 
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appreciate everybody's time. Session is now 

adjourned. 

(Whereupon, the above-entitled 

proceeding was concluded at 3: 23 P.M.) 
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CERTIFICATE 

~his is ::0 ce:::-tify that the fcregoing t.ranscript 

.:'..-n :.:he !':la::ter c=: 	 c-=-ty and Cct.:nty of HonoL.:l:.:. 
Sand Isla::d 'iiastewater T::eatrr.e:::t 
Plant ar:.d Honou:L.lli Wastewate::: 
'Ireatme~t Pla::.t 

Before: 	 Hon. Kathie A. St.ein 
Enviro::1.mental Appea:.s Juc.ge 

Date: 	 July 19, 2010 

Place: 	 Washington, D.C, 

represents the full 	and complete proceedings of the 

aforementioned matter as repm:ted a~ld reduced toJ 

typewriti:1g. 

NEAL R. GROSS 
COURT REPORTERS AND TRANSCRiBERS 

1323 RHODE ISLAND AVE., N.W. 
(202) 2344433 WASHINGTON, D,C. 2QOO5-37D1 


